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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

FOLEY, Judge: The issue for decision is whether respondent
abused his discretion in determning to proceed with collection
of petitioner’s income tax liabilities relating to 1994 through

2000.
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FI NDI NGS OF FACT

From 1995 t hrough 2001, respondent assessed agai nst
petitioner inconme tax deficiencies relating to 1994, 1995, 1996,
1997, 1998, 1999, and 2000 (years in issue). These deficiencies,
together with interest and penalties, totaled nore than $160, 000.
On March 2, 2005, respondent received frompetitioner an offer-

i n-conprom se (O C) of $11,500 ($11,500 A C). On March 10, 2005,
respondent accepted the $11,500 O C for processing. On Cctober
4, 2005, respondent sent petitioner a letter rejecting the
$11,500 O C (2005 rejection letter). The 2005 rejection letter
provided that if petitioner, within 30 days fromthe date of the
letter, submtted an executed Form 656, O fer in Conprom se,
increasing his offer to $59, 413, respondent would “recomend
acceptance” of the $59,413 O C. Respondent filled out a Form 656
(i.e., typed in petitioner’s nanme and address, checked the

rel evant boxes, identified the years in issue, and listed the
amount of fered as $59,413) and enclosed it with the rejection
letter.

From Cct ober 7, 2005, to March 13, 2006, Lloyd S. Myster,
petitioner’s certified public accountant and attorney, sent
respondent nmultiple faxes in which Myster offered to increase the
O C to $50,000 ($50,000 offer) and asked whet her anot her Form 656
was necessary. On March 13, 2006, respondent sent petitioner a

Letter 1058, Final Notice of Intent to Levy and Notice of Your
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Right to a Hearing. 1In a fax sent March 29, 2006, respondent
expl ai ned that the $50, 000 of fer was not sufficient because it
was | ess than the acceptabl e $59,413 anmount set forth in the 2005
rejection letter.

On April 10, 2006, petitioner tinely sent respondent a
Request for a Collection Due Process Hearing (CDP request).
Petitioner attached to the CDP request a $60, 000 cashier’s check.
In the CDP request, Myster wote: “taxpayer has encl osed the
check for $60,000 for full settlenment of the conproni sed periods”
and “attached is a check to full pay the taxpayers [sic] Ofer in
Conprom se.” Respondent applied the $60, 000 paynent to
petitioner’s unpaid income tax liabilities relating to the years
in issue.

On July 13, 2006, petitioner submtted a $60, 000 O C based
on doubt as to collectibility ($60,000 OC) to the Holtsville,
New York, office. On August 11, 2006, respondent sent petitioner
a letter accepting the 2006 O C for processing and stating that
t he $60, 000 O C woul d be sent to the Appeal s enpl oyee handling
his CDP request. |In October 2006, petitioner’s CDP request was
transferred to respondent’s St. Paul, M nnesota, office. In
Decenber 2006, petitioner’s tax liability, including interest and
penalties, had risen to nore than $240,000. Respondent, on
Decenber 21, 2006, sent Myster a fax explaining that the $60, 000

check was applied to petitioner’s tax account because no O C was
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pendi ng and the check was not submtted with a Form 656. The fax
al so included a rejection letter relating to the $60,000 O C. In
the letter respondent stated that, based on petitioner’s
reasonabl e coll ection potential in 2006, $184,211 would be an
acceptable offer for an anended O C.

On March 27, 2007, respondent issued petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 sustaining the proposed collection action relating to
the years in issue. On April 23, 2007, petitioner, while
residing in Mnnesota, filed his petition with the Court.

OPI NI ON

Petitioner does not dispute the underlying tax liabilities.
Were the validity of the liability is not at issue, the Court
reviews the Conm ssioner’s adm ni strative determ nation for abuse

of discretion. Goza v. Conmm ssioner, 114 T.C. 176, 182 (2000).

To establish that the Comm ssioner abused his discretion, the
t axpayer must show that the Comm ssioner’s actions were
arbitrary, capricious, or wthout sound basis in |aw or fact.

See Ganelli v. Comm ssioner, 129 T.C 107, 111 (2007); Wbodr al

v. Comm ssioner, 112 T.C. 19, 23 (1999). Section 6330(c)(3)*

provides that in making a determ nation, the Appeals officer nust

verify that the requirenents of applicable | aw and adm nistrative

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.
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procedure have been net, consider the issues raised by the
t axpayer, and consi der whether the proposed collection action
bal ances the need for the efficient collection of taxes with the
taxpayer’s legitimte concern that any collection be no nore
intrusive than necessary. Petitioner contends that respondent
abused his discretion by not treating the $60, 000 paynent either
as an acceptance of, or as a deposit relating to, petitioner’s
ac.:z

Section 7122 provides the exclusive nethod of effectuating

an OC Luxton v. United States, 340 F.3d 659, 663 (8th Gr.

2003) (citing Botany Wrsted MIls v. United States, 278 U. S

282, 288-289 (1929)). Paynents submtted with, or during the
pendency of, an O C are consi dered deposits and wll not be
applied to the liability until the offer is accepted. Sec.
301. 7122-1(h), Proced. & Admin. Regs. If an OCis wthdrawn or
deened nonprocessabl e, any deposit will be returned to the
t axpayer. 1d.

For the follow ng reasons, respondent’s application of the
paynment to petitioner’s outstanding incone tax liabilities was

not an abuse of discretion. First, petitioner, through Myster,

2Petitioner also contends that his right to due process was
vi ol at ed when respondent knew that petitioner was represented by
counsel but called petitioner directly. Petitioner contends that
respondent viol ated subsec. (a)(2) of sec. 6304, Fair Tax
Coll ection Practices, and is subject to a sec. 7433 claim W do
not have jurisdiction over such clains. See sec. 7433(a).
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did not follow the proper procedure for submitting the $60, 000
paynment. See sec. 301.7122-1(h), Proced. & Adm n. Regs.; Rev.
Proc. 2002-26, 2002-1 C.B. 746. Respondent, in the 2005
rejection letter, stated that an anended O C should be subm tted
on a Form656. To facilitate the process, respondent attached to
the letter an O C of $59,413 for petitioner to sinply sign, date,
and return. Petitioner failed to do so.3

Second, respondent and petitioner sinply did not have an

agreenent. See Dorchester Indus. Inc. v. Conm ssioner, 108 T.C

320, 330 (1997) (stating that “* A prerequisite to the formation
of a contract is an objective manifestation of nutual assent to

its essential ternms’” (quoting Manko v. Conm ssioner, T.C. Meno.

1995-10)), affd. w thout published opinion 208 F.3d 205 (3d Cr
2000). Petitioner’s $60,000 check did not constitute ful

paynment of his tax liabilities and petitioner did not enter into
a binding agreenent with respondent to conprom se his tax
liabilities relating to the years in issue. See Baltic v.

Comm ssioner, 129 T.C 178, 179 n.3 (2007) (stating that “Cashing

a check does not nean that the I RS has accepted the offer.”)

%Petitioner contends that respondent abused his discretion
by not responding to the $50,000 of fer. W disagree.
Petitioner, through Myster, did not follow proper procedures for
submitting the $50,000 offer as an O C, and respondent, in the
Mar. 29, 2006, fax, explained that the $50,000 offer was not
acceptabl e because it was | ess than the acceptabl e $59, 413
anount. See sec. 301.7122-1(c)(1) and (2), (d)(1), Proced. &
Adm n. Regs.; Rev. Proc. 2003-71, 2003-2 C B. 517.
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(citing Col ebank v. Conm ssioner, T.C Meno. 1977-46, affd.

wi t hout published opinion 610 F.2d 999 (D.C. Cr. 1979), and

Howard v. Conm ssioner, T.C Menop. 1956-219). Respondent’s 2005

rejection letter stated that an O C of $59, 413 woul d be
recommended for acceptance but did not obligate respondent to
accept a $59, 413 or $60,000 A C.

Third, the paynment was not a deposit relating to an OC
because the check was not submitted with, or during the pendency
of, an OC. W note that Rev. Proc. 2002-26, supra, provides
that the Internal Revenue Service will, in certain circunstances,
follow a taxpayer’s specific witten directions as to the
application of a voluntary paynent. Respondent, however, could
not have followed petitioner’s instructions (i.e., “to full pay
petitioner’s O C') because no pending OC existed at the tinme
respondent received the paynent.

In sum respondent did not abuse his discretion.
Contenti ons we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

for respondent.




